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_Per Curiam:

Tnis class action was cocmenced by iew York

recipients of unemployment berncfiis secking a declaratory

Judgment that New York Letor Law 8 597, 998, &nd €20

(McKinney 1965) violated tie duc process cicuse of tne
fourteenth emendment zxd 2 303(a){l) of the Social Security Act
42 u.s.C. 8503(a)(1) (1970), "inscfar as /trose sections/
authorize the suspension or itermination of -unemployment come
pensation benefits without &, prior hearing." In addition
plaintiffs sougnt a permanent injunction. preventiing enforcement
of these provisions unless & hearing prior to the termination
of benefits was granted Lo claimants. Tais court dismissed

the complaint on the grousé that the zezctions of the Kew York
Lebor Law to wﬁich +the compiaint is addressed, do ngt vioclate
either the fourteentn aaendrent or the Social Security Act.

Torres v New York State Lovo't o Icbor, 321 F. Supp. 432 (S. D.

N.Y. 1971) (three-juége court). The Supreme Court vacated the
Judgrent and remanded the case for reconsideration in light

of its opinion in California Dep't of Human Resources Develop=-

ment v Java, k02 U.S. 121 (1971). Lo02 U.S. 968 (1971).
We hold that nothing in the opinion of the Supreme

Court in California Tev't of Huzman Resources Develonment v Java

Lo2 U. S. 121 (1971), calls for a result different from that
announced in our previous decision. As to the claim of cone
stitutional invaiidity, which was rot passed on in Java, Judge
Eays and Judge Mclean adhere to the position expressed -in
their former opinion, &nd Judge lLasker adheres o nis di;seut
from that opinion. |

The facts of the present case and the New York
3tatutory’provisions arec set forth in detail in our previous
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_opinion. 321 F. Supp. at 433-3€,

In California Devn't of Human Resources Dovelostment v

i

Java, 402 U.S. 121 (1971) the Supreme Court held that the
Califoruia procedure providing zutomztic termination of
unemployrment bencfits, when an e:r.;leoyer file:; an eppeal,
violates 2303(a)(1) of the Social Securiiy Act, 42 U.S.C.
H 503(a){(1) (1970) since it is not "reasonably calculaied to
insure full payment of unemployment compensation wh;en éue »"
as the statute requires. Tne Suprame Court vased its decision
solely on the statutory ground advanced by plaintiffs, stating
it is "unnecessary to reach the consitutional issue . . . . "
Lo2 U.S. at 12k. As we ednere to our previous decision that
the New York administrative procadures comport with the
requirements of the Sue process ciause of the fourteenth
amendment, it is only necessary to analyze the New York
procedures in light of the Supreme Court‘'s interpretation of
k2 U.S.C. § 503 (a)(1) (1970) in Java.

The California procedure challenged in Java
involved "/t/he eutomatic suspension of benefits upon the
employer's appeal, after an mitigl determination of
eligibility « . . ." 402 U.S. et 128. To summarize briefly the
California procedure: a person claiming unemployment benefits

first filed forms indicating the oasis of his claim; pertinent
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information was regueste¢ from his former employer; trnen an
.Eligfbility Benelits Rizhts Interview wes held which botn
the employer and the claizant could ctiend and at which they
could preseit relevant information. I the acministrative
interviewer found the claimant to ve eligivle, benefit!payments
began immediately. If the employer then appealeé that
initial determineiion of eligibility within 10 days, all
payments were “stopped pending determinetion on appeal before
an Appeals Board Referce." 402 U, S. at 128, This automatic
suspension, after the eligibilit.y determination, was the
retal flav in the Califorania procedure.
"Je conclude that the woré “oue" in £ 303(a)(1), vhen
construed in liat of tre purposes of the Act, means the
time when veymenis zre first aduainistratively aliovwed as

a result ol a hearing oi which both parties have notice
and arc pemmitted to vresent tieir respective positions;

any other consirucition wouid fail to meet the objective of

early suostitute compensation during unemployment.
Paying compensation to &n unemployed worker promptly

after an initial determination of eligibility accomplishes

the congressioral purposes of avolding resort to wellare
and stzbilizing consumer demands; deleying compensa-
tion until ronths have elapsed defeats taese purposes.
It seems clear therefore tnat the California procedure,
which suspendés payments for 2 median period of seven

to 10 weeks pending appeal, after an initial determination
of elizivility has been made, is not “"reasonably calculated

to insure full peyxent of uremployment compensation
when due."”

id. at 133 (footnote omitted).

The Java decision does not control the instant case.

Flaintiff Torres was initially deterxined to be eligible to receive ‘

benefits on the basis of nis written statement that he had

been laid off work. Due to a mailing error, the local
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insurance office = learned of the employer's stated reason
for the discharge (repeated latenmess for wor:;igafCer benefit
payments had commenced. Thereafter the local insﬁrance office
conducted an interview with Torres during which he admitted
:hat h; had been late for work "a fcw times." On the basis

éf this interview the local insurance officec, pursuant to

New York Labor Law £597 (3), reevaluated the facts and re- !
d;termined that plaintiif was ineligible for benefits because
he had provoked nis discharge. The suspension of benefits was
therefore, .ot an automatic consequence of Torres' employer's
action, nor was it made witnout a hearing. Unlike the situa-
tion in Java, in Torres' case there was administrative re-
'detetmination on the basis of the original facts that

benefits were not "due." This decision was made after a
hearing procedure identical to that initially used to de:ermiﬁe
eligibility, The hearing procedure prior to the suspension

of benefits involved an interview, at which claimant had an
opportunity to present information favorable to his version

of the facts or unfavorable to that of his employer, and to
answer charges, As the issue and the procedure were the same
at both the determination and redetermination stages, we
believe that the procedure is “reasonably calculated" to insure
that benefits are paid "when due,"

Plaintiff Dinger, laid off by his employer due to
slack business, was originally founc eligible for benefits,
Under New York administrative regulations, a claimant must
report to an insurance office once a wa2ek and certify that

t

he is ready and willing to work. Department of Labor Field

- oy H
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Operations Manual $55030-5042, Afcer wveceiving tea benefit
payments, Dinger was interviewed at am insurance office about
his availability for work., On the basis of informatiom Dinger
ﬁ.hupplied in response to questions, and én the basis of
newspaper listiags of available jobs, the interviewer deter- -
wined that Dinger was incligible to coatiaue to receive
benefits because he haé not dexons;ra:eé "an active, realistié
and diligent search for work." The bcnefits were suspended-
on the basis of new factuai circum;tances which could not
have been considered at the original eligiblicy interview.
The Java decision is therfore irrelevaat to plain:iff
Dinger: not only was the eligibility redetermination bésed
on new facts, but the plaintiff supplied the insurance office
with those very facts 2t an administrative incerview. This
acministrative procedure {or redetermining that benefits
were not "due" fully comports with the :eqqirement of 42
U.S.C. 8503(a) (1) (1970).

Under the order of this court the class
represented by these plaintiffs comprises all those
recipients of unemployment compensation benefits in New
_York who might have the benefits terminated without a:
hearing. As to recipients similarly situated to the named
plaintiffs, the administrative procedure for the redetermination
of eligiblity includes a hearing fully compatible with the
requiremnts of 42 U.S.C. 8503(a)(1) (1970). As to thﬁse re-
cipients who night, at one time, have had payments susﬁended
after an employer's sppeal from an initial determination of eli-

gitility, the claim is now moot in view of the administrative

regulation adopted after Java requiring “benefits (to be
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continued) unless and until a referec _/qai;ﬁ.ppeal »oard cecision
therczfter holds that benefits are not payable.."t The conflict
between the previous procacures for the suspeasioa of benefits
pending an emp}oyer's &ppexul and the requirements of the Social
Security Act has ':.ec:; cured by the chaage in the admiaistracive
procedures eliminating the zutomutic suspeasion feature coundemned
in Java. |
For the foregoing rezsons we adhere to our previous

decision dismissing the cozplaint.
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(Argueé October 1%, 1971
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United States District Judge
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